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LYNCH, Circuit Judge. This is a sane-sex enploynment

discrimnation case in which plaintiff Alice Mercedes Lee-Crespo
seeks to hold her enployer vicariously liable primarily for the
actions of her supervisor. The appeal is fromthe grant of sunmmary
judgnment to Schering-Plough Del Caribe, Inc., the enployer. Lee-
Crespo cl ainms that she was subjected to a hostile work environnment
and constructively discharged as a result of sexual harassnent by
her i medi ate supervisor, a fenmale, in violation of Title VII of
the Cvil Rights Act, 42 U S.C. 88 2000e et seq., and Puerto Rico
law. The district court held that the undi sputed material facts
permtted the conclusion that the conduct of the supervisor was
boori sh and unprofessional, but that the incidents were not severe
or pervasive enough to alter the terns and conditions of Lee-
Crespo's enploynent, and that Lee-Crespo was not constructively

di schar ged. Crespo v. Schering Plough Del Caribe, Inc., 231

F. Supp. 2d 420, 429, 433 (D.P.R 2002).

Ajury could easily find that Lee-Crespo was subjected to
incivility. But Title VIl is neither acivility code nor a general
anti-harassnment code. Title VII requires, rather, that the |evel
of incivility or harassnent nust anount to either a tangible or a
constructive enploynment action. Furthernore, the alleged
har assnment and t he enpl oynent action nust be causally related. The
di scrim nation nust be based on gender or sonme other prohibited

category. Here, Lee-Crespo conplains of a general atnosphere of
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harassnent by her supervisor that she argues was so bad it drove
her out of her job and was a constructive discharge. She fails to
show t hat the harassnent she suffered anpbunted to a constructive
di scharge. She also conplains that her failure to get a transfer
to Florida and her reassignnent to a new sales territory in Puerto
Rico were tangi bl e enpl oynent actions. But those decisions were
not made by her supervisor, but by her supervisor's superiors, none
of whom participated in any harassnent. Indeed, as to the
reassi gnment, these upper |evel supervisors were being responsive
to Lee-Crespo’'s statenents that she did not want to work with her
supervi sor. There is nothing show ng a causal |ink between any
al | eged harassnent and t he notivati on of the non-harassi ng managers
in these decisions. As a result, we affirm
I

On appeal fromthe entry of sunmary judgnent, this court

views the facts in the Iight nost favorable to Lee-Crespo and draws

all reasonable inferences in her favor. Rivera v. P.R Aqueduct &

Sewers Auth., 331 F.3d 183, 185 (1st G r. 2003).

Lee-Crespo provided the followng account in her
deposition. On April 28, 1999, she began training with Schering-
Pl ough (Schering), a pharmaceutical conpany, and on May 19, she
began working as an entry |evel nedical sal esperson. She had no
prior experience in the nedical sales field. Lee- Crespo was

initially assigned to visit doctors in the Hato Rey area of San
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Juan, Puerto Rico, but nothing in her enploynent offer guaranteed
her a specific sales area. Hato Rey has a high concentration of
physi ci ans.

Mayra Gonzalez was pronoted from being a sales
representative to the position of district manager in June 1999 and
becane Lee-Crespo's imedi ate supervisor in July 1999. Thus, a
neophyte nanager, Gonzalez, canme to supervise a neophyte sales
representative, Lee-Crespo. About thirteen other enployees also
wor ked under Gonzal ez's supervision. On July 4, 1999, Conzél ez
told Lee-Crespo: "[Y]ou know that now |I' m your supervisor and now
you have to do what | tell you to do." Gonzalez also told Lee-
Crespo that she shoul d never go to Gonzal ez' s boss, Anita Bursian,
with a problem The sanme day, Gonzal ez nade coments to Lee-Crespo
regarding the private lives and sexual preferences of other
Schering enpl oyees. Gonzél ez said that she did not get along with
her ex-boss, whomshe said was a | esbian and treated her badly, and
she discussed a Schering enployee who, although unmarried, had
lived with and had a child with a doctor. Lee-Crespo's testinony
was that Gonzal ez had nmany "stories" about co-workers.

Gonzél ez repeat edly questi oned Lee-Crespo about how she,
as a "rookie," had come to be assigned to the Hato Rey territory.
At one point, Conzélez told Lee-Crespo that the reason she was
assigned there was that Schering's general manager, Roberto

Mer cade, was "crazy about [her] |ooks." Gonzéal ez advi sed Lee-



Crespo that she shoul d become Gonzal ez' s best friend in the conpany
and should tell her everything that happened at Schering. After
Lee- Crespo earned a | arge conm ssion, Gonzalez told Lee-Crespo to
invite her to lunch because Lee-Crespo earned nore noney than she
did. Lee-Crespo declined and Gonzal ez never asked her again.

Gonzal ez al so bothered Lee-Crespo wi th neddl esone and
prying questions about her personal |ife and nmade conments about
her appearance and behavior. Conzéal ez asked Lee-Crespo for the
nanmes of the stores where she bought her cl othes and accessori es.
Gonzal ez al so asked for Lee-Crespo's opinion about the doctors she
vi sited and i nqui red whet her she ever dated doctors. Gonzal ez once
told Lee-Crespo that she had always wanted to be tall and bl onde
i ke her and commented that Lee-Crespo was "enviably thin."

The relationship had its ups and downs. At tinmes
friendly, Gonzalez was also critical of Lee-Crespo. Gonzal ez
accused Lee-Crespo of being very disorgani zed and said that her
di sorgani zati on probably expl ai ned why she di d not have a husband.
Gonzal ez al so told her that she was a nmedi ocre sal es representative
and stated that she was using her physical attributes, not her
techni cal know edge, to sell Schering' s products. Lee-Crespo said
t hat Gonzal ez often | ooked at her "in a very intimidating way." At

one point, Gonzalez said "You have never married because naybe



you're strange, "rara"?"! Gonzal ez comented that Lee-Crespo and
Maria Montal vo, one of Lee-Crespo's co-workers, would be able to
have |unch together frequently and that she had heard that Lee-
Crespo and Montal vo got along very well. Mre than once, Gonzal ez
told Lee-Crespo that she did not appreciate the fact that she had
a job as a sales representative for Schering.

I n August 1999, while CGonzéal ez and Lee-Crespo were at a
hotel during a Schering convention, Anita Bursian conpl ai ned about
having a m grai ne headache. Wen Lee-Crespo offered to get sone
nmedi cation from her hotel room Gonzal ez asked Lee-Crespo for her
bedr oom keys and said that she would get the nmedication from Lee-
Crespo’'s room Lee-Crespo refused to hand over her keys, and that
was t hat.

On several occasions, Lee-Crespo conplained about
Gonzélez to Anita Bursian, CGonzalez's boss. She first went to
Bursi an sonetime between Cctober and Novenber 1999 and "told her
everything." But Lee-Crespo never explained on the record what
this "everything" was. Lee-Crespo also occasionally spoke
critically to other fellow enployees about Gonzalez and about

i ndi vi dual i ncidents.

! Lee-Crespo interpreted this statenent as an insinuation
by Gonzal ez that Lee-Crespo was a | esbian. | n her sworn statenent
of particulars filed with the Anti-Discrimnation Unit of the
Puerto Rico Labor Departnent, Lee-Crespo stated that her co-workers
asked her: "Could it be that [ Gonzéalez] Iikes you?"
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One day in October 1999, Gonzéalez told Lee-Crespo’' s co-
wor kers that she had heard that Lee-Crespo was "craw i ng drunk” at
a weddi ng. The accusation was untrue. Wen Lee-Crespo said that
Gonzalez was wong and asked her to stop making the false
statenent, Gonzal ez backed off and told Lee-Crespo that she could
not take a joke. On another occasion in Cctober, Gonzalez called
Lee-Crespo and, in a loud voice and with a scolding tone, accused
her of having a negative attitude and threatened to reassign her to
anewterritory. |n Decenber, Gonzal ez i nfornmed her that she woul d
have to work during a week that was consi dered a hol i day period for
sal es representatives. Lee-Crespo called Schering' s personnel
of fice and was advi sed that Gonzal ez could not require her to work
the additional week. She did not work that week.

Still, a "Perfornmance Devel opnent Plan” for Lee-Crespo,
dat ed January 10, 2000, and signed by Gonzal ez, provided positive
eval uati ons of Lee-Crespo’'s work. Anong other things, the docunent
notes Lee-Crespo’'s "[e]xcellent territory analysis,” "[e]xcellent
busi ness devel opnent,"” "[e]xcellent comrunication skills,” and

"[g] ood administrative work, all reports on tine."?

2 El |l oy Pérez-Bracetti, a nmale district manager, testified
that during the period when Lee-Crespo was supervi sed by Gonzal ez,
he could not renmenber Lee-Crespo making any m stakes "out of the
ordinary" and that there was "nothing negative that would | ead us

to say she was doing a poor job." Wen asked for his opinion of
Lee- Crespo' s perfornmance as a sal es representative, Pérez-Bracetti
responded: "Well | found it to be fine, | found it to be normal

.. 1 did not find anything in her that was negative to where |
woul d have to reprimand her or anything |like that."
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On  January 10, 2000, Lee-Crespo becane sick wth
asthmatic bronchitis and took four days of sick |eave from work.
Gonzal ez called Lee-Crespo at home and paged her and expressed
doubts regarding her illness. On January 12, Gonzal ez ordered her
to fax a nedical certificate evidencing her illness, even though
conmpany policy did not require the production of such a certificate
until returning to work. At the end of that January, Lee-Crespo
became sick wth acute indigestion at Schering's national
convention. Wen Lee-Crespo i nfornmed Gonzél ez that she was ill and
excused herself, Gonzalez replied, "are you afraid of nme?" and
asked that question "in a very disgusting way." Later during the
sane convention, Gonzéal ez comented that Lee-Crespo al nbst never
wore skirts, |ooked very sexy in skirts, and shoul d wear themnore
often. At a pediatrician's convention in February 2000, Gonzal ez
appr oached Lee- Crespo frombehi nd, hugged her, and whi spered i n her
ear a request for a cookie from another table.

In February, Lee-Crespo "told Anita Bursian that this was
going so far, that [she] needed to go and that [she] wanted to
| eave this hostile environnment so [she] needed a transfer." Lee-
Crespo gave Bursian and Gonzalez a letter for the human resources
departnent indicating that she wanted a transfer, but they told her
t hat she should deal with them not wi th human resources. Bursian
and Gonzél ez gave Lee-Crespo the nunbers to call at Schering's

offices in Florida to inquire about a transfer. Lee- Crespo was
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interviewed in Florida and was, she says, tentatively accepted for
a positionthere. After |learning of Lee-Crespo's transfer request,
Gonzal ez told Lee-Crespo several tines that she could not wait for
t he day when Lee-Crespo woul d | eave.

On March 8, Lee-Crespo requested an interview wth
Mer cade, the general manager, who called a neeting for March 13.
Before the neeting, Gonzalez told Lee-Crespo that she should
resign. Five people attended the neeting: Lee-Crespo, Gonzal ez,
Mercade, Bursian, and Mrna Burgos (from the human resources
departnent). Lee-Crespo testified that she told those present at
t he neeti ng:

That [ Gonzal ez] was harassing ne, followi ng nme, calling

me, staring at ne, saying things to ne . . . | said

everything, and when | was ready to tell them"hey, this

Is sexual harassnment, |I'm not going to take it",

[ Gonzéal ez] interrupted . . . and started saying that |

was a poor enployee . . . . They said "we don't have to

listen to you and this is it"; [then they] left

[ T] hey never let nme talk.
During the neeting, Gonzal ez produced a job evaluation rating Lee-
Crespo’'s performance as "poor." Lee-Crespo had no know edge of
that eval uation prior to the neeting.

Lee-Crespo testified that she raised the issue of her
transfer to Florida at the neeting and that Mercade bl ocked the
transfer, saying that "nobody can | eave without telling nme, nobody

gets to transfer.” Lee-Crespo said that when Mercade made that

statenent, Bursian and Gonzal ez becane aware that they had nmade a



mstake in not realizing that all transfers had to go through
Mer cade.

A cont enpor aneous neno, dated March 14, 2000, from Myrna
Burgos to the "Personnel File" describes the March 13 neeting as
follows. Burgos refers to the purpose of the neeting as "to |isten
about [Lee-Crespo's] conplaint of harassnment” by Gonzéalez. At the
nmeeting, Lee-Crespo "read a long list of incidents and conments
connected with her wuneasiness and her relationship with her
supervi sor." Anmong Lee-Crespo's primary allegations were
CGonzél ez's constant threats of reassignment to a new territory,
CGConzél ez's accusations of di sorgani zation and insecurity,
Gonzé&l ez' s prohi bitions against her talking directly w th Bursian,
and Gonzélez's neddling in her personal Ilife. Lee-Crespo al so
all eged that other workers in the Hato Rey territory felt equally
pressured but did not dare to talk about it.

The nmeno recites that Gonzal ez responded by sayi ng that
Lee-Crespo did not exhibit "teamwrk, comunication, pri[d]e and
commtrment." Gonzalez noted that territory changes are frequent at
Schering, and she conpl ai ned, anong other things, that Lee-Crespo
did not always respond to her beeper, did not always conmunicate
her absences, had taken vacation in excess of her accrual, arrived
|l ate, had |ow nedical coverage, bad-nouthed Gonzélez to other
peopl e and bad-nout hed co-workers to Gonzalez, failed to fulfill

certain admnistrative duties, and had not denonstrated a
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commtment to the conpany.?® The nenp notes that Bursian spoke at
the nmeeting as well, but it does not document what she said.

The meno sunmari zes the outcone of the neeting:

After listening to both parties and to . . . Anita
Bur si an, we conclude that nany of the situations stated
[ have] been the result of lack of positive and

constructive comunication anong the parties, and
communi cation of Ms. Lee in the inproper foruns . . . .
Ms. Lee was rem nded that her lack of conpliance wth
adm nistrative matters had repercussions in other
departnments, and that it was the supervisor's duty to
point out to her the areas where her performance coul d
i nprove .
Burgos's neno also confirms that Lee-Crespo requested a new
supervisor at the neeting and was told that maki ng such a change
was not customary but could be acconplished by noving her to
another territory. Gonz&lez told Lee-Crespo that she could
continue to work for her. The nmeno notes that Lee-Crespo had
repeat edly requested that she not be reassigned to a newterritory,
but indicates that she did accept the change in territory offered
to her at the neeting.
A different nmeno from Burgos to the personnel file
menori al i zes a neeting between Burgos and Lee-Crespo that occurred
on March 14, the day after the five-person neeting, at Lee-Crespo's

request. Burgos wites:

[Lee-Crespo] was greatly dismayed and tearful over the
result of the group neeting because it was her perception

3 In her sworn statenent of particulars, Lee-Crespo stated
that Gonzéal ez said at the neeting that her prior comrent regarding
Lee- Crespo’' s drunkenness at the weddi ng was i ntended as a j oke.
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we had "gotten off on a tangent” on the matter of her
conpliance with the adm ni strative portion of her work .

. | asked her what it was she expected, and she told
me she had been the victim of abuse on the part of

[ Gonzal ez], and that she expected us to reprinmnd

[ Gonzél ez]

During the neeting, Burgos told Lee-Crespo that "the change in
territory elimnated the harassnment situation she was alleging."
Lee-Crespo admtted to Burgos that she had failed in certain areas
of her job that were pointed out during the previous day's neeting.
Lee- Crespo al so tol d Burgos that she was extrenely | onely, had gone
into a depression because of the situation with Gonzél ez, and
wanted to nove to Ol ando where her family and friends were. The
meno i ndi cates that Lee-Crespo was anxiously awaiting a final offer
fromthe Schering office in Florida. Lee-Crespo told Burgos that
"she really wanted to | eave and, if an opportunity did not cone up
wi th Schering, she was going to resign anyway."

At sone point, Lee-Crespo was inforned that Schering
woul d not agree to her transfer to Florida. Mercade, apparently,
made that deci sion.

She was told that she was being reassigned fromthe Hato
Rey territory to the Areci bo-Fajardo territory. The doctors in the
new territory were nostly dermatol ogi sts. Dermatol ogi sts do not

usual Iy prescribe the nedications that were the nmai nstays of Lee-

Crespo’'s sal es. Lee-Crespo was concerned that her comm ssions
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would be significantly |ower because she was not going to be
selling nedicines that dermatol ogi sts typically prescribe.

Lee- Crespo nmai ntai ns that she never agreed to a change in
territory and, in fact, wanted to remain in the Hato Rey territory.
She says that she requested a new supervi sor at the neeting but did
not want a new supervisor if it neant giving up her present
territory.

Pérez-Bracetti was to becone Lee-Crespo's new super Vi sor
effective April 1. In a nenp to Lee-Crespo dated March 27, 2000,
he outlined Lee-Crespo’'s work duties and then added "you will not
be permtted any type of alter[c]ation and insults and/or
I nsubordination (this includes gossiping, runors, altercations,
yel ling, or negative communication toward nme or any nenber of our
D vision)."

Anot her March 27 neno from Pérez-Bracetti to Lee-Crespo
repri mnded her for failing to comrunicate to one of her
supervisors -- either Pérez-Bracetti or Gonzalez -- her inability
to attend a certain convention that had taken place on March 25.
The nmeno stated that the March 25 absence was "not the first tine
you have been absent from conventions and neetings," referred to
Lee-Crespo’'s "continuous absenteeism” and listed three previous
meetings from which Lee-Crespo was absent.

Effective April 1, Lee-Crespo received a 2.3 percent

sal ary increase, which was approved by Gonzalez. On March 30, a
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psychiatrist issued a nedical certificate diagnosing Lee-Crespo
wi th "severe nmaj or depression” and recomrendi ng rest fromthat date
until May 17. After March 30, Lee-Crespo never again returned to
work. On April 4, Lee-Crespo was sent to Schering's doctor, who,
Lee- Crespo says, suggested that she | eave the conpany.

On April 12, 2000, Pérez-Bracetti, Lee-Crespo’'s new
supervisor, sent a letter to Burgos requesting that the conpany
t ake action agai nst Lee-Crespo for comments that she nade about him
to Burgos insinuating that he had a relationship with Gonzal ez.
Burgos had inforned Pérez-Bracetti that Lee-Crespo had said "that
there was sonmething nore than co-workers between" Gonzal ez and
Pérez-Bracetti.

Burgos sent Lee-Crespo a letter dated May 1, 2000, that
| i sted certain conpany docunents requested fromher and stated t hat
Lee- Crespo had ignored Schering' s many requests to surrender those
docunent s. The letter also remnded Lee-Crespo that she was
required either to submt certification from her doctor that she
was capabl e of continuing to drive the conpany car or to surrender
t he car.

During April and May, Schering recovered fromLee-Crespo
the product sanples in her possession and also took back the
conpany car. On May 18, Burgos called Lee-Crespo and offered her
three nonths' salary and six nonths' health care coverage if she

woul d resign. On May 19, Lee-Crespo's psychiatrist issued a second
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nmedi cal certificate, this time reconmmendi ng that Lee-Crespo rest
for an indefinite period of tine. Nei t her Lee-Crespo nor her
psychi atri st had any i dea when she woul d recover from depression.

On June 30, 2000, Lee-Crespo resigned. Her resignation
letter stated that she was resigning because of the "voluntary and
unjustified acts of [Schering' s] managenent that have reached such
a |l evel of oppression and onerousness that they do not | eave ne any
other alternative." Lee-Crespo clains that she never got paid for
two of the nonths that she worked despite her requests for such
paynments. 4

In June 2000, Lee-Crespo noved to Florida; she was
unenpl oyed there until April 29, 2001, when she began working as a
nmedi cal sal es representative for Professional Detailing, Inc.

II.

Revi ew of the grant of Schering' s sunmmary judgnent notion
I s de novo. Summary judgnent should only be granted when "there is
no genui ne issue as to any material fact and . . . the noving party
is entitled to a judgnent as a matter of law." Fed. R CGCv. P.

56(c); see Anderson v. Liberty Lobby, lInc., 477 US. 242, 249

(1986) ("there is no issue for trial unless there is sufficient
evi dence favoring the nonnoving party for a jury to return a

verdict for that party").

4 Lee- Crespo does not argue on appeal that the refusal to
make t hese paynents was a tangi bl e enpl oynent action, nor does she
make any other claimas to the paynents.
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Lee-Crespo seeks to hold Schering liable primarily for
al l egedly harassing conduct by her supervisor, Gonzalez. The

Supreme Court's decisionin Burlington Indus., Inc. v. Ellerth, 524

US 742 (1998), clarified the rules of enployer liability for
actions by a supervisor in a harassment case. |If harassnent by a
supervisor with imediate or higher authority over an enployee
results in a tangi bl e enpl oynment acti on agai nst the enpl oyee, then
the enployer is vicariously liable; if the harassnent does not
result in a tangi ble enploynent action but is sufficiently severe
or pervasive, then the enployer is still vicariously |iable but an
affirmative defense is available. 1d. at 754, 765. Thus, Title

VII may be violated by either explicit or constructive alterations

inthe terns or conditions of enploynent. [d. at 752.
Explicit alterations -- that is, tangible enploynent
actions -- are "significant changes in enploynent status,"”

i ncluding, but not limtedto, "hiring, firing, failing to pronote,
reassignment with significantly different responsibilities, or a
deci sion causing a significant change in benefits." 1d. at 761.

By contrast, constructive alterations nust be severe or pervasive.?®

° In addition to neeting the "severe or pervasive"
standard, a Title VIl plaintiff proceeding on a constructive
enpl oynent action theory nust also show that the severe or
pervasi ve harassnent was because of gender or one of the other
Title VIl protected categories. Oncale v. Sundowner O fshore
Servs., Inc., 523 U.S. 75, 80 (1998). "Title VII does not prohibit
all verbal or physical harassnment in the workplace; it is directed
only at discrimnat[ion] . . . because of . . . sex." Id.
(internal quotation marks and enphasis omtted); see Rivera, 331
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ld. at 752; see also Nat'l R R Passenger Corp. v. Mrgan, 536 U. S.

101, 117 (2002) ("A hostile work environnent claimis conprised of
a series of separate acts that collectively constitute one unl awf ul
enpl oynent practice.” (internal quotation marks omtted)). Qur
anal ysis concludes that Lee-Crespo neither suffered a tangible
enpl oynment action at the hands of her supervi sor Gonzal ez nor faced
sufficiently severe or pervasive harassnent fromher supervisor; we
do not reach the issue of the affirmative defense.

A. Tanqi bl e Enpl oynent Acti on

As we understand it, Lee-Crespo's case suggests three
possi bl e tangi ble enploynent actions: constructive discharge,
failure to allow a transfer, and reassi gnnent.

1. Transfer

W start with the denial of Lee-Crespo’'s transfer
request. W assunme arguendo that the thwarting of an enpl oyee's
application to transfer could, in sone circunstances, constitute a
tangi bl e enpl oynent action. But there nust be a causal Ilink
bet ween t he tangi bl e enpl oynent action and the all eged harassnent.

That is, the harassing supervisor nust be the one who orders the

F.3d at 189-91 (upholding summary judgnent for enployer where
plaintiff was subjected to uninvited rude and unprofessional
conduct that the court assunmed to be severe and pervasive but that
was not engaged in "because of" religion). The substance of the
violation is no different when the plaintiff and the harasser are
of the sane sex. The notivation of the same-sex harasser nust stem
from sexual desire or from sane-gender hostility, or both. See
Oncale, 523 U S. at 80.
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t angi bl e enpl oynent action or, at the very | east, nmust be ot herw se
substantially responsible for the action.® Here, there is no proof
that Gonz&l ez ordered or adversely influenced the denial of the
transfer to Florida. To the contrary, Lee-Crespo made it clear
t hat Gonzal ez wanted her to transfer: CGonzél ez said several tines
that she could not wait for Lee-Crespo to transfer.

Mer cade, the general manager, had the final say whether
transfer requests would be approved or denied. There is no
evidence that Gonzalez contributed to the disapproval of the
transfer by Mercade. In fact, Lee-Crespo’'s own testinony indicates
that Gonzéalez, along with Bursian, helped her to secure the
tentative offer fromthe Florida office by providing her with the
necessary contact information. Lee-Crespo further testified that
Gonzal ez and Bursi an were caught off-guard when Mercade sai d that
all transfer requests had to go through him

2. Reassi gnnent

A reassignnent could constitute a tangi ble enploynent
action, particularly if it caused a loss of income. But again,
there must be a causal |ink between the tangi ble enpl oynent action
and the all eged harassnment and harasser. Here, there is no proof
that Gonzal ez was the one who caused Lee-Crespo to be reassigned.

To the contrary, Gonzalez told Lee-Crespo and nanagenent at the

6 This case does not raise the issue of the conpany
knowi ngly encouragi ng, endorsing, or adopting the supervisor's
har assnent .
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March 13 neeting that Lee-Crespo was wel come to continue worKking
for her in the Hato Rey territory. The reassignnent decision was
made by Mercade, with the assi stance of Burgos, the human resources
representative, and Bursian, the district manager. The deci sion
was brought about by Lee-Crespo’'s request that she be given a new
supervi sor, and Lee-Crespo was told that having a new supervisor
nmeant al so having a newterritory. It was a reasonabl e response by
managenent to separate the alleged harasser and harassee. The
cont enpor aneous nenorandum of the March 13 neeting reflects that
managenent under stood that Lee-Crespo had "accepted the change in
territory." That Lee-Crespo now disputes that she ever agreed to
t he reassi gnnent does not change the fact that there is absolutely
no evi dence that anyone ot her than non-harassers nmade the deci sion
or that gender discrimnation notivated the decision to nove her to
a new territory.

3. Constructive D scharge

Lee-Crespo’' s primary tangi bl e enpl oynent acti on ar gunent
is that the harassnment by her supervisor was so unbearabl e t hat she
was forced to resign and was thus constructively discharged by
Schering and, in turn, that such a constructive discharge is a
tangi bl e enploynment action. "Constructive discharge” wusually
refers to "harassnent so severe and oppressive that staying on the
job while seeking redress -- the rule save in exceptional cases --

is "intol erable. Reed v. MBNA Mktg. Sys., Inc., 333 F.3d 27, 33
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(1st Gir. 2003) (quoting Keeler v. PutnamFiduciary Trust Co., 238

F.3d 5, 9-10 (1st Gr. 2001)). In Reed, this court declined "to
adopt a blanket rule" as to whether a constructive discharge
constitutes a tangi ble enploynent action.” |d.

To prove constructive di scharge, aplaintiff nust usually
"show that her working conditions were so difficult or unpleasant
that a reasonable person in [her] shoes would have felt conpelled

to resign.” Marrero v. Goya of PR, Inc., 304 F.3d 7, 28 (1st

Cir. 2002) (internal quotation marks omtted); see Mel endez- Arroyo

v. Cutler-Hanmmer de P.R Co., 273 F. 3d 30, 36 (1st Cr. 2001). The

standard i s an objective one; an enpl oyee's subjective perceptions

do not govern. Marrero, 304 F.3d at 28; Suarez v. Pueblo Int'l

Inc., 229 F.3d 49, 54 (1st Cr. 2000). It is not enough that a
plaintiff suffered "the ordinary slings and arrows that workers
routinely encounter in a hard, cold world." Suarez, 229 F.3d at
54.

Not all of plaintiff's evidence could be taken as
evi dence of sexual harassnent. The conments by Gonzal ez, a new

supervisor, to the effect that plaintiff worked for her and

7 The circuits are split on this question, see Reed, 333
F.3d at 33 & n.2, and the Suprene Court has granted certiorari to
resolve it, see Penn. State Police v. Suders, 72 U S L. W 3105
(U.S. Dec. 1, 2003) (No. 03-95) (Mem).
This court held that it was clear "that the constructive
di scharge | abel [could not] be used to preclude the affirmtive
defense"” on the facts in Reed, but left open the possibility of
such preclusion "on rare facts." Reed, 333 F. 3d at 33.
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plaintiff should not go around Gonzélez to CGonzalez's boss are
hardly evidence of sexual harassment. The incidents that renain,
even if taken as harassnent, do not rise to the |level of creating
an intol erabl e environnent.

Those incidents also did not amount to a discharge.
Anong other things, the evaluation of a constructive discharge
claim takes into account how the enployer responded to the
plaintiff's conplaints and whether it was I|ikely that the

harassnment woul d continue. See Marrero, 304 F.3d at 28; see also

Li ndemann & G ossnman, Enploynent Discrimnation Law 657 (C G

Weirich et al. eds., 3d ed. 2002 Supp.) ("Pronpt renedial action
that elimnates the allegedly intolerable working conditions
operates as a conplete defense to a claim of constructive
di scharge."). Here, once Lee-Crespo nade a conpl ai nt, nanagenent
noved swiftly. There was a neeting, both Lee-Crespo and Gonzal ez
wer e heard, and managenment noved Lee- Crespo away from her nenesis.
This undercuts Lee-Crespo's claimthat she was forced to | eave.
Lee- Crespo’' s argunent that Schering' s actions during the
time of her nedical |eave anobunted to harassnent and transforned
her resignation into a constructive di scharge does not save her
claim Lee-Crespo was on sick |leave from March 31 until June 30,
the date of her resignation. There was nothing unreasonable or
harassing in asking her to give back the conpany car and other

equi pnent, inventory, and docunents, or in scheduling her for an
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appoi ntment with the conpany physician. As Lee-Crespo testified,
nei ther she nor her treating psychiatrist had any idea when she
woul d recover or return to work. None of Schering' s conduct while
Lee-Crespo was on nedical |eave created working conditions that
were so difficult or unpleasant as to force a reasonabl e person to
resign. There was no constructive discharge.

B. Severe or Pervasive Harassnent

| f a supervisor's harassnent did not result in atangible
enpl oyment acti on agai nst an enpl oyee, then the enpl oyee nust show
that the harassnment was so "severe or pervasive" that, in essence,
it altered the ternms or conditions of her enploynent. Ellerth, 524
US at 752. The enployer is then vicariously liable to the
victim zed enpl oyee unl ess t he enpl oyer can successfully assert the
affirmati ve defense outlined in Ellerth.® |1d. at 765; Reed, 333
F.3d at 32.

Al of the circunstances are examned in determning

whet her a work environnent is sufficiently hostile or abusive,?®

8 "The defense conprises two necessary elenents: (a) that
the enployer exercised reasonable care to prevent and correct
pronmptly any sexually harassing behavior, and (b) that the
plaintiff enployee unreasonably failed to take advantage of any
preventive or corrective opportunities provided by the enpl oyer or
to avoid harmotherwise.” Ellerth, 524 U S. at 765.

9 On appeal, Lee-Crespo argues that the district court
inproperly grouped the alleged incidents of harassnent into
categories and did not consider themas a whole in assessing Lee-
Crespo's work environnent. But the district court tw ce enphasi zed
that it was i ndeed anal yzi ng the evi dence as a whol e and was aware
of its obligation to consider all of the alleged conduct together.
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including "the frequency of the discrimnatory conduct; its
severity; whether it is physically threatening or humliating, or
a mere offensive utterance; and whether it unreasonably interferes

wi th an enpl oyee's work performance." Harris v. Forklift Sys., 510

US 17, 23 (1993); O Rourke v. Gty of Providence, 235 F.3d 713,

728-29 (1st Cr. 2001). Here, the conplained of conduct was
epi sodic, but not so frequent as to beconme pervasive;, was never
severe; was never physically threatening (though occasionally
disconforting or mildly hum liating); and significantly, was never,
according to the record, an inpedinment to Lee-Crespo’'s work
per f or mance.

The record establishes that Myra Gonzalez was an
i nexperienced manager who had trouble navigating the boundary
between the personal and the professional. Gonzal ez often
di spl ayed a di sregard for professional courtesy and a penchant for
i nquiring about the personal affairs of other workers (both male
and femal e). But a supervisor's unprofessional managerial approach
and acconpanying efforts to assert her authority are not the focus
of the discrimnation |laws. The district court correctly concl uded
on this evidence that Gonzalez's conduct was not so severe or

pervasive that it altered the ternms and conditions of Lee-Crespo's

Crespo, 231 F. Supp.2d at 429, 430. The court's categori zation of
i ncidents was useful in presenting the evidence and does not appear
to have influenced detrinmentally the court's analysis. In any
case, we have reviewed the evidence de novo and have reached the
sane outcone.
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enpl oynent. This case is a far cry fromcases in which this court
has reinstated a harassnent verdict for an enpl oyee, see, e.q.,
O Rourke, 235 F.3d at 738, or affirmed a jury verdict for an

enpl oyee, see, e.qg., Marrero, 304 F.3d at 20.

III.

Lee-Crespo al so brought pendent sexual harassnent and
constructive discharge clains under the conparable Puerto Rico
st at ut es. The district court held, and Lee-Crespo concedes on
appeal, that the federal and Puerto R co | aws on sexual harassnent
and constructive discharge are very closely aligned. W uphold the
di sm ssal of Lee-Crespo's state |l aw cl ains on the same grounds t hat
we uphol d dism ssal of the federal clains.

Iv.
The district court's order granting sumary judgnent to

Schering is affirmed. Costs are awarded to Scheri ng.
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